Abstract: This chapter discusses whether the war on al
This chapter juxtaposes competing views on the legality of drone warfare. Debates animate the legal questions relating to the use of armed drones for targeted killing at multiple stages of a conflict and across different bodies of law. The first dividing line is whether the response to a transnational non-state threat is more properly conducted under a law enforcement model, akin to domestic policing with arrests, trials, and killing as a last resort, or a military contingency operation that brings to bear all the might of the armed forces and intelligence services to kill or capture terrorists who stand outside the law. Most legal scholars are divided between those more inclined to a national security perspective that offers a legal pathway for the government to continue its aggressive policies and the alternative viewpoints that cluster around opposition to these practices and find varying degrees of illegality among the government's efforts.
The legal underpinnings of targeted killings using drones depend either on accepting the "war on terror" as a true armed conflict to justify this particular use of force or by placing al Qaeda outside the bounds of traditional warfare as unlawful combatants who are not entitled to virtually any rights. Those who deny the existence of an armed conflict since al Qaeda is not a state thus find fault at every stage thereafter by adopting a human rights outlook. Therefore, from a law enforcement perspective the intentional lethal use of firearms may be made only when strictly unavoidable in order to protect life.
1 Yet treating transnational terrorism as a law enforcement problem faces the difficulty of relying on willing and capable police forces in a wide range of countries from allies to hostile nations. Colonel Mark Maxwell criticizes the law enforcement model for treating members of an armed group as civilians with related protections and thus privileging them over legal combatants themselves.
2
This schism has materialized regularly since September 11 regarding each step in the war on terror, from surveillance to torture to targeted killing. Regarding drones and targeted killing, President Barack Obama has definitively stated, "America's actions are legal, " and prominent figures in his administration have made that case through a series of policy speeches beginning in 2010. The primary starting point for legal judgments on drone warfare in the context of the fight against terrorism is the definition of "armed conflict. " Common Article 2 of the 1949 Geneva Conventions defines international armed conflict as between two or more high contracting parties to the treaty, that is states, and is less clear on the role of non-state actors and
